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TJ. S., 453, 465. It is not necessary to consider what limits there may be 
to the doctrine, for we think it plain that where, as here, the jurisdiction 
of the case depends upon the establishment of a " tort only in violation 
of the law of nations, or of a treaty of the United States," it is impossible 
for the courts to declare an act a tort of that kind when the Executive, 
Congress and the treaty-making power all have adopted the act. We see 
no reason to doubt that the ratification extended to the conduct of 
General Brooke. 

But we do not dwell longer upon the ratification of what was done 
during the military occupation of Cuba, or consider the question whether 
the ratification was needed, because we agree with the opinion of the 
Secretary of War that the plaintiff had no property that survived the ex- 
tinction of the sovereignty of Spain. The emoluments to which she 
claims a right were merely the incident of an office, and were left in her 
hands only until the proceedings for condemnation of the office should be 
completed and she should be paid. The right to the office was the founda- 
tion of the right to the emoluments. Whether the office was or was not 
extinguished in the sense that it no longer could be exercised, the right 
remained so far that it was to be paid for, and if it had been paid for 
the right to the emoluments would have ceased. If the right to the office 
or to compensation for the loss of it was extinguished, all the plaintiff's 
rights were at an end. Eo ground is disclosed in the bill for treating 
the right to slaughter cattle as having become a hereditament independent 
of its source. But of course the right to the office or to be paid for it did 
not exist as against the United States Government, and unless it did the 
plaintiff's case is at an end. Judgment affirmed. 



THE KING V. THE " NORTH " 

In the Exchequer Court of Canada (British Columbia Admiralty 

District) 

[Decided August 25, 1905.J 

Martin, J.: 

This case raises important questions relating to the fisheries of this 
Province in general, and to the extensive and valuable halibut banks of 
Vancouver Island in particular. 

There is, and can be, from the evidence, very little dispute about the 
facts, which are clear, and I find as follows: That on the morning of 
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the 8th July last, the foreign schooner North, alleged in its statement 
of defense to be " navigated according to the laws of the United States 
of America," was hove to and unlawfully engaged in halibut fishing in 
Quatsino Sound, Vancouver Island, within the three-mile limit, having 
all its four fishing boats, dories, out for the purpose; that on observing 
the approach in obvious pursuit, within the three-mile limit and 
approximately four or five miles off, of the Canadian fisheries protection 
cruiser Kestrel, she picked up two of her dories and stood out to sea; 
that the Kestrel continued in pursuit at her highest speed in the attempt 
to intercept the North; that in the course of that pursuit the Kestrel 
observed another dory, close to, and pulling hard from the land towards 
the schooner, which dory the Kestrel, after slightly deviating from her 
course, picked up and seized within the three-mile limit, and after fixing 
her position by cross-bearings, continued her pursuit of the North, 
which she overhauled in about ten to twelve minutes and seized with the 
two first-mentioned dories, about one and three-quarter miles outside 
the three-mile limit. There were freshly caught halibut lying on the 
North's deck at the time of the seizure, which in all the circumstances 
must be held to have been caught within the limit. There were also 
several tons of halibut in her hold, but it can not be said where they 
were taken. 

The schooner and the three dories were towed to Winter Harbor, 
Quatsino Sound, where the fourth dory was afterwards taken when it 
came in. 

I may say that quite apart from the admission of the master of the 
North of his knowledge of wrong-doing, no difficulty is experienced here 
in regard to fixing the various positions in issue, as was the case in The 
King v. The Kitty (1904), 34 S. C, 673, because they were exactly 
established by cross-bearings. 

So far as the two dories, taken within the limit, and their tackle, 
gear, and equipment are concerned, it was not argued that they were 
improperly seized, but as to the schooner and the other dories, it is con- 
tended on several grounds that the seizure thereof can not be justified. 

The first is, that no seizure can be made on the high seas for an 
offense committed within the three-mile limit which is merely an 
infringement of municipal or local laws or regulations, and not a crime 
in the proper sense of that word, in which case it is admitted a seizure 
may be made where the pursuit is continuous. Here the pursuit was 
begun within the three-mile limit, and was clearly continuous, which, 
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in fact, was not, nor could not be, seriously disputed, for it would be as 
unreasonable to contend that its continuity was broken by stopping to 
pick up within the limit one of the best evidences of the commission 
of the offense as it would be in the case of a constable in pursuit of a 
thief stopping to pick up the stolen article which the pursued threw 
away in the course of his flight. Indeed, the inference is stronger and 
the act more advisable in the case of a poaching vessel with her boats 
out in the ordinary course of fishing operations, because the boats are 
manned by members of her crew who are a living and active part and 
parcel of her engaged in breaking the law. See on the wide meaning 
of " fishing " and " preparing to fish " the case of The Queen v. The 
Frederick Gerring, Jr. (1896), 5 Ex., 164; 27 S. C, 271; the cases 
reported and cited in Stockton's Admiralty Digest (1894) on pages 
200 and 598-600 ; those on the Behring Sea Seal Fishery in this court ; 
and on the same subject in the United States Court of Admiralty, The 
James G. Swan (1892), 50 Fed. Eep., 108; The Kodiah (1892), 53 
Fed. Eep., 126; and The Alexander (1894), 60 Fed. Eep., 914. 

As regards the rights of merchant vessels in foreign ports, it was said 
in the leading case of E. v. Anderson (1868), L. E. 1, C. C. C, 161, at 
166, that "when vessels go into a foreign port they must respect the 
laws of that nation to which the port belongs," though they may be 
there still subject to the laws of their own country as though they were 
on the high seas. lb. and E. v. Carr (1882), 10 Q. B. D., 76; Marshall 
v. Murgatroyd (1870), L. E. 6 Q. B., 31. 

It has likewise been repeatedly laid down by the Supreme Court of 
the United States, adopting the language of Chief Justice Marshall in 
the celebrated case of The Exchange (1812), 7 Cranch, 116, at 143, that 
" when merchant vessels enter [foreign ports] for the purpose of trade, 
it would be obviously inconvenient and dangerous to society, and would 
subject the laws to continual infraction, and the Government to degra- 
dation if such * * * merchants did not owe temporary allegiance, 
and were not amenable to the jurisdiction of the country." Followed 
in United States v. Dickelman (1875), 92 U. S. E., 520; and Wilden- 
hus' Case (1886), 120 U. S. E., 1. 

There is no case in the English or Canadian reports on this first 
point, but it has been dealt with by American courts. That of Church 
v. Hubbart (1804), 2 Cranch, 187, is a case where an American ship 
was seized by the Portuguese Government outside of the three-mile 
limit for a violation of the prohibition of the Crown of Portugal against 
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all trade by foreigners with its colonies, or hovering off their coasts for 
that purpose. The Supreme Court of the United States held, in its 
judgment delivered by Chief Justice Marshall, pages 234-235, as 
follows : 

As a general principle, the nation which prohibits commercial intercourse with 
its colonies must be supposed to adopt measures to make that prohibition effectual. 
They must, therefore, be supposed to seize vessels coming into their waters or 
hovering on their coasts in a condition to trade, and be afterwards governed in 
their proceedings with respect to those vessels, by the circumstances which shall 
appear in evidence. * * * That the law of nations prohibits the exercise of any 
act of authority over a vessel in the situation of the Aurora, and that this seizure 
is, on that account, a mere marine trespass, not within the exception, can not be 
admitted. To reason from the extent of protection a nation will afford to 
foreigners to the extent of the means it may use for its own security, does not 
seem to be perfectly correct. It is opposed by principles which are universally 
acknowledged. The authority of a nation, within its own territory, is absolute 
and exclusive. The seizure of a vessel, within the range of its cannon, by a foreign 
force, is an evasion of that territory, and is a hostile act which it is its duty to 
repel. But its power to secure itself from injury may certainly be exercised be- 
yond the limits of its territory. Upon this principle, the right of a belligerent to 
search a neutral vessel on the high seas, for contraband of war, is universally 
admitted, because the belligerent has a right to prevent the injury done to him- 
self, by the assistance intended for his enemy; so, too, a nation has a right to 
prohibit any commerce with its colonies. Any attempt to violate the laws made 
to protect this right is an injury to itself, which it may prevent, and it has a 
right to use the means necessary for its prevention. These means do not appear 
to be limited within any certain marked boundaries, which remain the same 
at all times and in all situations. If they are such as unnecessarily to vex and 
harass foreign lawful commerce, foreign nations will resist their exercise. If 
they are such as are reasonable and necessary to secure their laws from violation, 
they will be submitted to. 

And again, page 236 : 

Indeed the right given to our own revenue cutters to visit vessels four leagues 
from our coast is a declaration that in the opinion of the Americar Government 
no such principle as that contended for has a real existence. Nothing, then, is 
to be drawn from the laws or usages of nations, which gives to this part of the 
contract before the court the very limited construction which the plaintiff insists 
on, or which proves that the seizure of the Aurora, by the Portuguese governor, 
was an act of lawless violence. 

In Eose v. Himely (1808), 4 Cranch, 240, the majority of the judges 
of the same court gave a decision which, it is true, can riot be reconciled 
with that just cited, but I draw attention to the fact that three of the 
judges, Livingston, Cushing, and Chase, JJ., did not express themselves 
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on the present point, and Mr. Justice Johnson dissented. But the mat- 
ter must, in my opinion, be considered as settled by the subsequent case 
of Hudson v. Guestier (1810), 6 Cranch, 380, decided by the same 
court, wherein Eose v. Himely is overruled, all the judges concurring, 
with the exception of Chief Justice Marshall, who gives an explanation 
(page 285) of his misapprehension in regard to his former view being 
shared by certain of his colleagues. In that case it was held that a ship 
may be seized on the high seas for a breach of municipal regulations 
committed within the territorial jurisdiction. The court said: 

If the res can be proceeded against when not in the possession or under the 
control of the court I am not able to perceive how it can be material whether the 
capture was made within or beyond the jurisdictional limits of France, or in the 
exercise of the belligerent or municipal right. By a seizure on the high seas she 
(France) interfered with the jurisdiction of no other nation, the authority of 
each being there concurrent. 

In that case the capture was more than two leagues at sea, and the 
ship was condemned for trading to the revolted ports of the island of 
Hispaniola contrary to the ordinances of France. 

The Supreme Court of Louisiana, in Cucullu v. Louisiana Insurance 
Company (1827), 16 American Decisions, 199, followed the principle 
laid down in Church v. Hubbart, supra, and said : 

The right of a nation to protect itself from injury by preventing its laws from 
being evaded is not restrained to this boundary (three miles). It may watch its 
coasts and seize ships that are approaching it with an intention to violate its 
laws. It is not obliged to wait until the offense is consummated before it can 
act. It may guard against injury as well as punish it. If indeed, in the exercise 
of this right, an unreasonable range was taken, other nations might object. But 
so long as it is confined to the seizure of vessels entering the port for which they 
are destined, it will not, it is presumed, form a just ground of complaint. Our 
own legislation authorizes revenue cutters to visit vessels four leagues from the 
coast; and the acts of Congress on this subject are a clear expression of the 
opinion of our Government, that nothing in the law of nations prohibited them 
to confer such power on its cruisers. 

And a fortiori, the right would exist after the territorial waters had 
been actually entered and violated. 

This view is, as would be expected, to be found in the text-books on 
the subject, and I proceed to give extracts from the latest of them. 
Woolsey on International Law, a writer of repute on the subject, says 
(6th ed., 1898), page 71, par. 58 : 

For a crime committed in port a vessel may be chased into the high seas and 
there arrested, without a suspicion that territorial rights have been violated, 
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while to chase a criminal across the borders and seize him on foreign soil is a 
gross offense against sovereignty. 

Again, page 365, paragraph 212 : 

It is admitted by all that within the waters which may be called the territory 
of nations, as within a marine league, or in creeks and bays, the vessel of a 
friendly state may be boarded and searched on suspicion of being engaged in un- 
lawful commerce, or of violating the laws concerning revenue. But further than 
this, on account of the ease with which a criminal may escape beyond the proper 
sea line of a country, it is allowable to chase such a vessel into the high sea, and 
execute the arrest and search which flight had prevented before. Furthermore, 
suspicion of offenses against the laws taking their commencement in the neighbor- 
ing waters beyond the sea line, will authorize the detention and examination of 
the supposed criminal. 

Taylor on International Public Law (1901), page 307, par. 262, 
points out that a merchant ship is not entitled to the protection of its 
own state on the high seas on an escape thereto " after an infraction by 
such vessel, or by someone on board, of the laws of a foreign state while 
within its territorial waters." Again, on page 310, par. 267 : 

In the same way a state, in whose territorial waters a private vessel, or some- 
one on board of her, has committed an offense against its laws, may pursue her 
into the open sea and there seize her, provided the pursuit was begun while the 
vessel was still in such waters, or just after her escape from them. 

Though, as I have said, there is no case in England on the point, yet 
the text writer, who is perhaps the highest authority on the subject — I 
refer to the late Mr. W. E. Hall's treatise on International Law, fourth 
edition (which I see is stated in Jelf in " Where to find your Law," 
2d ed., 1900, p. 355, to be the "most concise, accurate, and logical 
treatise on the subject which is extant at present in any language" — 
deals with it in a way which confirms the view of the American au- 
thorities as above cited. On pages 213-215 he says: 

At the same time it is evident that the interests of the state are confined to 
acts taking effect outside of the ship. The state is interested in preventing its 
shore fisheries from being poached, in repressing smuggling, and in being able 
to punish reckless conduct endangering the lives of persons on shore, negligent 
navigation by which the death of persons in other ships or boats may have been 
caused, and crimes of violence committed by persons on board upon others out- 
side; and not only is it interested in such cases, not only may it reasonably be 
unwilling to trust to justice being done with respect to them by another state, 
it is also more favorably placed for arriving at the truth when they occur, and 
consequently for administering justice, than the country to which the vessel be- 
longs can be. 
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And further: 

It seems then reasonable to conclude that states, besides exercising such juris- 
diction as is necessary for their safety and for the fulfillment of their inter- 
national duties, ought to reserve for themselves such ordinary jurisdiction as it 
is necessary to maintain customs and other public regulations within their terri- 
torial waters, and to provide, both administratively and by way of civil and 
criminal justice, for the safety of persons and property upon them and the 
adjacent coasts. 

Again, page 263 : 

It is admitted by the most thorough -going asserters of the territoriality of 
merchant vessels that so soon as the latter enter the ports of a foreign state they 
become subject to the local jurisdiction on all points in which the interests of the 
country are touched; that when a vessel or someone on board has infringed the 
local laws she can be pursued into the open seas, and can be brought back, or 
the culprit can be arrested there; that in time of war a merchant ship can be 
seized and condemned for carriage of contraband or breach of blockade. 

Again, page 266 : 

It has been mentioned that when a vessel, or someone on board her, while within 
foreign territory commits an infraction of its laws she may be pursued in the 
open seas and there arrested. It must be added that this can only be done when 
the pursuit is commenced while the vessel is still within the territorial waters 
or has only just escaped from them. The reason for the permission seems to be 
that pursuit under these circumstances is a continuation of an act of jurisdiction 
which has been begun, or which but for the accident of immediate escape would 
have been begun, within the territory itself, and that it is necessary to permit it 
in order to enable the territorial jurisdiction to be efficiently exercised. The 
restriction of the permission within the bounds stated may readily be explained 
by the abuses which would spring from a right to waylay and bring in ships at 
a subsequent time, when the identity of the vessel or of the persons on board 
might be doubtful. 

And Phillimore, in his Commentaries upon International Law (Am. 
ed., 1854), vol. 1, p. 179, par. cxvii, says: 

This is the limit (range of cannon shot, i. e., three miles) fixed to absolute 
property and jurisdiction; but the rights of independence and self-preservation 
in time of peace justify a nation in preventing her revenue laws from being evaded 
by foreigners beyond this exact limit. * * * 

The case of Church v. Hubbart is referred to in the American note, 
but the editor does not seem to have been aware of the later and broader 
decision in Hudson v. Guestier. 
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This distinction between seizures made upon the high seas, which are 
the exclusive property of no nation, and the general property of all 
nations, and seizures made within the territory of another state is, I 
find, illustrated in a striking manner by Lee on Captures in War 
(1803), 123, wherein he lays it down in the case of war, though it is 
said to be " the most that can be allowed," that — 

During the engagement, it is lawful to pursue the flying enemy into another 
government; for the same reasons as Philip the Second, King of Spain, in an 
edict he published relating to criminals in the year 1570, par. 76, permitted 
the delinquent to be pursued into the territories of another. But it is one thing 
to begin force, and another to press forward with force in the heat of action. In 
a word, the very being in the port of a friend forbids us to commence any force 
there; but it does not prohibit the use of any force which was begun without the 
bounds of his territory, while the matter is warm; for we may then pursue it 
into the very territory of our friend. And though this is a question little noticed 
by writers on public justice, yet this distinction appears quite reasonable. 

Over the waters within the three-mile limit the chief heads of juris- 
diction generally asserted by nations are four: (1) The prohibition of 
hostilities; (2) the enforcement of quarantine; (3) the prevention of 
smuggling, and (4) the policing of fisheries; and this last, involving 
the assertion and protection of the exclusive right of its subjects to fish 
within said limit, is certainly not the least important duty of a state. 
So far as this continent is concerned it is of much consequence in view 
of the great value of the fisheries, and this " police jurisdiction " by the 
two nations chiefly concerned, Canada and the United States, has been 
acquiesced in for a long period, and is admitted, so it is unnecessary to 
discuss it. As regards the North Atlantic fishery, its history is given 
by Wharton in his International Law Digest (1886), vol. 3, pars. 300- 
301; and see Hall's International Law, supra, 99 and 154, on British- 
American fisheries generally. Though poaching the fisheries of a 
friendly nation is not essentially a crime, yet, as was said by the Supreme 
Court of Canada in The Queen v. Frederick Oerring, Jr., supra, it is a 
" nefarious business," and one which, " so far as Canadian waters are 
concerned, has been prohibited and criminalized," and the cases herein- 
before cited show that the Governments of Canada and the United 
States have endeavored rigidly to suppress the depredation of their 
waters by foreigners. 

It follows from all the foregoing that the seizure herein was lawful. 
Such being the case it becomes unnecessary to consider the question of 
the alleged extent of Quatsino Sound from Cape Cook to Topknot 
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Point, on the " headland to headland " theory, which raises a very 
involved question, which I see has been in recent years considered by 
the Supreme Court of Newfoundland in Rhodes v. Fairweather (1888), 
1 Newfoundland Dec. 321; see also an appeal from that court on the 
same question in Direct IT. S. Cable Co. v. Anglo-American Teleg. Co. 
(1877), 2 A. C, 94; and Mowat v. McFee (1880), 5 S. C, 66. 

The remaining question is that the Government of Canada, as a result 
of the Fisheries Case (1898), A. C, 700, is not vested with the authority 
to prevent anyone from fishing, and has no status except for revenue 
purposes — in other words, that while it has the right to control it has 
not the right to absolutely prohibit foreign nations, and that it is the 
Province of British Columbia and not Canada that has, if anyone has 
it, the right of property in the fish, and therefore the Federal Govern- 
ment has no police jurisdiction. In view of the long-continued, undis- 
puted exercise of this right by the Federal power, as shown by a perusal 
of the cases already cited, and others, such as The Grace (1894), 4 Ex., 
283; and The Queen v. The Henry L. Phillips (1895), lb., 419; 25 S. 
C, 691, it would seem to be somewhat late to raise the point. Indeed, 
it has been laid down in the former case, page 288, as follows : 

Now it is also an axiom of international law that every state is entitled to 
declare that fishing on its coasts is an exclusive right of its own subjects, and 
therefore the act respecting fishing by foreign vessels is strictly within the powers 
of the Parliament of Canada, and we must look to that statute for the express 
authority to protect the subjects in their fishing rights, and for the penalties 
incurred by any foreign vessel for infringing those rights. 

And then follows the reference to the statute showing that it does in 
its first section provide for the issue of a license to a foreign ship, and 
the onus is upon such ship when fishing in our waters to prove its pos- 
session of a license. The Queen v. The Henry L. Phillips, supra. 
Here there is no evidence of a license, nor of the nationality of the 
owners; all before the court on that point is that the vessel was navi- 
gated according to the laws of the United States. It was laid down in 
the Fisheries Case, 713, that — 

It is impossible to exclude as not within this power (raising money) the pro- 
vision imposing a tax by way of license as a condition of the right to fish. It is 
true that by virtue of section 92 the Provincial Legislature may impose the obli- 
gation to obtain a license in order to raise a revenue for provincial purposes; but 
this can not, in their Lordships' opinion, derogate from the taxing power of the 
Dominion Parliament to which they have already called attention. 
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And further: 

The enactment of fishing regulations and restriction is within the exclusive 
competence of the Dominion Legislature, and is not within the legislative powers 
of provincial legislatures. 

While these rights are not proprietary, they are manifestly of such a 
nature that it is within the competence of the Federal power to exercise 
the sovereign rights which have been delegated to it by the British 
North American Act, and protect, in the interest of the nation at large, 
those fisheries which it authorized to regulate and license. I can find 
nothing in the Fisheries Case which goes to support a contrary view. 

The judgment of the court is that the schooner North, her boats, 
tackle, rigging, apparel, furniture, stores, and cargo, are condemned and 
declared forfeited to His Majesty. 

Having disposed of the legal questions, it remains for me to say, with 
regret, that there has been an occurrence of an unusual nature in con- 
nection with this action, which, having regard to the future, I feel it 
would not be right to wholly pass over. My attention has been called 
to the fact that in its issue of the 8th inst. the Colonist newspaper has 
published an alleged interview with one of the witnesses in the case, E. 
6. Taylor, fisheries inspector, in the course of which the opinion is 
expressed, before the court had determined the question, that the accused 
ship was guilty of the offense charged. The impropriety of publishing 
comments on judicial proceedings while the judgment of the court is 
pending is so well recognized that it is observed by all respectable and 
right-minded people, quite apart from the fact that as an obstruction of 
justice it is an offense for which all concerned can not evade responsi- 
bility. In the present case, in view of the fact that international rela- 
tions with a friendly power are affected in a matter of nicety and unusual 
importance, it is so manifest that care should have been taken not to 
give cause for complaint, that I am forced to believe the publication is 
merely the result of ignorance and inadvertence, and since no formal 
motion has been made I think this warning will be sufficient for the 
future guidance of those concerned. It is, I am glad to say, the first 
time in Canada that I have seen the opinion of a witness so published, 
and I trust it will be the last, for such a proceeding is wholly foreign to 
our institutions. So far as the witness himself is concerned, I am loath 
to believe that one who is a public official and actively interested in this 
very prosecution should so far have forgotten himself as to speak in the 
way attributed to him, and consequently I shall not assume he has done 
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so, but shall content myself with bringing the matter to the attention of 
the head of the officer's Department, the Honorable the Minister of 
Marine and Fisheries, so that it may be investigated. 

(On Appeal) 1 

In the Supreme Court of Canada. 

Davies, J.: 

The North was an American fishing schooner and was found by the 
Dominion fishing cruiser Kestrel on the 8th July, 1905, fishing off the 
coast of British Columbia within the three-mile limit or zone. 

On being discovered, the poaching schooner immediately endeavored 
to escape into the high seas beyond the three-mile limit. She was at 
once pursued by the Kestrel, and two of her boats which were out fish- 
ing and which she was unable to pick up, while endeavoring herself to 
escape, were captured. The schooner was not overtaken till she had 
passed out beyond the three-mile limit into the high seas. She was at 
once taken possession of for illegal fishing, brought into port, libelled in 
the Admiralty Court and after trial condemned. 

Some questions were raised on this appeal by Mr. Wilson as to the 
legality of the condemnation on the ground that the fisheries along the 
coast belonged to the Province and not to the Dominion and that 
the legislation for their protection should have been provincial and 
not Dominion. The simple answer to such objections is that the B. K 
A. Act conferred upon the Dominion the exclusive power of legislation 
with respect to seacoast and inland fisheries and that the judgment of 
the Judicial Committee in the case of In Attorney-General of Canada 
v. Attorney-General of Ontario, 1898, A. C, page 700, determines 
affirmatively the exclusive right of the Dominion Parliament to make 
or authorize the making of regulations and restrictions respecting the 
fisheries of Canada. 

The North being a foreign schooner, was charged with the offense of 
fishing within three miles from the seacoast without a license against 
the provision of the Dominion statute E. S. C. Cap : 94. Though not 
formally abandoned on the appeal, it was not contended that the evi- 
dence of the vessel's guilt was defective or insufficient. The appeal was 
rested solely on the ground that when the schooner was actually over- 

i This report is taken from the manuscript report of the decision and may, 
therefore, contain slight inaccuracies. 
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taken and seized, she had passed out of the three-mile limit into the high 
seas and that the officers had no right under the statute in such circum- 
stances to make the seizure and bring her into port, and that the subse- 
quent condemnation of the schooner was therefore illegal. 

The ground taken by Mr. Wilson was that a true construction of the 
Dominion statute did not authorize any of the officers clothed with 
authority, to seize fishing vessels poaching in the territorial waters of 
Canada, to follow such vessels outside of the three-mile limit, although 
found committing the offense within that limit, and that any seizure 
made outside of such limits, even when made in hot pursuit of the 
offender, was without authority and illegal. 

To confer such a power, Mr. Wilson contended that two things must 
exist: First, a treaty between the nation whose ship was charged with 
the offense authorizing the seizure on the high seas beyond territorial 
waters, and municipal legislation in furtherance of that treaty. 

I am quite unable to agree with those contentions. I think the 
Admiralty Court, when exercising its jurisdiction, is bound to take 
notice of the law of nations, and that by that law when a vessel within 
foreign territory commits an infraction of its laws, either for the pro- 
tection of its fisheries or its revenues or coasts, she may be immediately 
pursued into the open seas beyond the territorial limits and there taken. 
As Mr. Hall observes in the book upon International Law, 4th ed., at 
page 267 : 

It must be added that this can only be done when the pursuit is commenced 
while the vessel is still within the territorial waters or has only just escaped from 
them. The reason for the permission seems to be that pursuit under these cir- 
cumstances is a continuation of an act of jurisdiction which has been begun or 
which but for the accident of immediate escape would have been begun within the 
territory itself and that it is necessary to permit it in order to enable the terri- 
torial jurisdiction to be efficiently exercised. 

This clear, terse statement of the law and the reason for it, is amply 
sustained by the array of authorities cited by Martin, J., the local judge 
in Admiralty, in his judgment. The right of hot pursuit of a vessel 
found illegally fishing within the territorial waters of another nation 
being part of the law of nations was properly judicially taken notice of 
and acted upon by the learned judge in this prosecution. 

The language of our statute does not limit the powers of the officers 
entrusted with the protection of our seacoast fisheries to their " exer- 
cise " within the three-mile limit. That language is, I think, quite 
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broad enough to cover such a case as the one before us, and the fourth 
section of the statute, so far from negativing the doctrine of immediate 
or hot pursuit of a poacher, impliedly invokes and adopts it. I do not 
agree that any special treaty is necessary to enable a nation to protect 
its fisheries within the zone prescribed by the law of nations or that 
unless such a treaty exists embodying the doctrine of hot pursuit of a 
vessel found illegally fishing within territorial waters such vessel is 
immune from seizure once she passes beyond those waters into the high 
seas. 

The laws of a state can only, as Mr. Hall says, run outside its terri- 
torial waters against the vessels or subjects of another state with the 
express or tacit consent of the latter. Municipal legislation embodying 
the doctrine of the law of nations with respect to seizure of foreign ves- 
sels beyond territorial jurisdiction would not confer any additional 
authority as against a foreign ship to that embodied in international 
law from which alone the right to seize a foreign vessel beyond terri- 
torial waters for infraction of municipal law within those waters can be 
obtained. No such legislation as that contended for as necessary by Mr. 
Wilson exists, as far as I am aware, in the British Dominions, nor did he 
cite any precedent from the legislation of any foreign country. I am 
quite satisfied that the existing legislation of the Dominion is sufficient 
and that the seizure of the North under the facts of this case as practi- 
cally admitted was legal. 

But even if there was a reasonable doubt as to the power of the officers 
of the cruiser to seize the schooner on the high seas beyond the three- 
mile limit, under the circumstances before us, I am of the opinion that 
such irregularity could not affect the jurisdiction of the Admiralty 
Court to hear and determine the offense charged against the schooner. 
That offense being within the jurisdiction of the court, and the vessel 
being also within such jurisdiction and properly attacked and libelled, 
could not plead an alleged irregularity in the mode of her being taken 
on the high seas as a defense. 

If the manner in which she was brought into port and within the 
jurisdiction of the court was wrong or irregular, it was matter for 
diplomatic protest at the instance of the country to which she belonged 
or for civil action by the owners of the ship. If that country does not 
complain of any offense against its honour and dignity, the ship libelled 
can not do so. If the poaching schooner had escaped into the territorial 
waters of her own country and had been chased there and captured and 
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brought back, the government of that country might well justify inter- 
vention. But short of such intervention, I think the ship charged with 
illegal fishing within the three-mile limit being within the jurisdiction 
of the Admiralty Court and properly libelled there for an offense com- 
mitted within its jurisdiction, proceedings can not be defeated or the 
jurisdiction of the court ousted merely by an irregularity in the taking 
of the ship. 

The principle underlying the decisions relating to persons kidnapped 
and brought before magistrates having jurisdiction over the offense with 
which they are charged are, I think, in point. Those cases show that 
the remedy for the illegal arrest and the kidnapping of the prisoner is 
by proceedings at the instance of the government of the foreign country 
whose laws or territory has been violated or at the suit of the injured 
party against the trespasser. 

In re Walton, 11 A. E., page 94, where many cases in point are cited. 
See also the Queen v. Hughes, 4 Q. B. D., page 814, where a very strong 
court of ten judges held, with one dissent alone, that a person being 
before justices and charged with an offense over which they had juris- 
diction in respect of time and place, no irregularity in his arrest or 
bringing before the court could avail to impeach their jurisdiction to try 
him. 

The remedies of the prisoner for illegal arrest or detention remained 
unimpaired but the jurisdiction of the court was unquestionable and 
unaffected by the manner in which the prisoner was brought before it. 

I think the appeal should be dismissed with costs. 

Idington, J. : 

This is an appeal from the condemnation of the appellant in the 
Exchequer Court. The learned trial judge, Mr. Justice Martin, sitting 
in the British Columbia admiralty district, found that the appellant 
ship had become liable to forfeiture under the provisions of the "Act 
respecting Fishing by Foreign Vessels," c. 94 of E. S. of Canada. 

The ship was fishing within the three-mile limit on the coast of 
British Columbia. When observed, she fled and was captured outside 
the three-mile limit. 

There seems to be no real contention about the findings of fact, 
though not admitted to be absolutely correct. The appeal raises several 
questions of interest and some of them of considerable importance. 

The appellant's counsel did not rest the appeal upon a contestation of 
the facts, but upon a denial of the right of pursuit according to inter- 
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national law, and claimed that "even if the doctrines of international 
law are to be applied, then they must be expressed in some proclamation 
or statute of the nature desiring to give effect to them." 

Without assenting to this proposition as being one of universal appli- 
cation, I assume that for the puiposes of this case the judgment must 
be rested upon the statute. 

Whether or not this was present to the mind of the learned judge does 
not appear. 

The general though not universal principle, that municipal legislation 
is necessary to give effect to the doctrines of international law, may 
have been assumed by him, and I think probably was assumed. These 
principles would not in themselves be effective or become operative in 
cases of this kind without municipal legislation. Paradoxical as it may 
seem, the recognition of a right that international law gives should 
precede the municipal legislation. No prudent sovereign power would 
willingly,, in these modern times, invite conflict with a neighbor by 
enacting a statute directing that to be done which international law had 
clearly forbidden or that which had been denied as an inherent right. 

This statute now in question must be read in light of the well-known, 
recognized, customary, or international law that has preceded it, and 
receive interpretation thereby. 

The meaning of this statute when so read seems to be beyond all 
doubt. 

The right of search is firstly given, in the case of vessels in Canadian 
waters. 

Then section 3 describes what may be done, or so done as to cause a 
forfeiture of the vessel. 

Then section 4 enacts that vessels so liable to forfeiture may be seized 
and secured by any officers mentioned in the second section. 

The right to seize must have originated and the attempt to seize must 
have begun in Canadian waters. 

There is nothing in the statute itself expressly limiting the attempt to 
seize or seizure to the Canadian waters. Where is the limitation to be 
found? Certainly not in the words of the statute. 

In the absence of words of limitation, it might be urged that power 
was intended to be given to seize on the high seas wherever the offending 
vessel might be found, so long as no other state was invaded. 

It would be unsafe to assume that any such intention existed in the 
mind of Parliament in using such comprehensive and unlimited lan- 
guage as used here. 
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Why so ? Clearly, because by the customary law or international law 
or established usage — call it which you will — the right to rove any- 
where and everywhere over the ocean and make seizures of vessels is not 
recognized by the general opinion of civilized men or by the sovereign 
powers of later times as a thing that should be done or permitted to be 
done in cases such as this. 

The wide general nature of the words must, by observing these con- 
siderations, therefore be restricted within what all men having to do 
with such matters understand as reasonable. 

This understanding we find in the expositions of text writers and the 
judgments of the courts, and the treaties of the nations. We must 
assume it was present to the legislators using this wide language and 
intended by them to lend it a reasonable meaning. 

It seemed to be conceded by counsel that such was the almost universal 
modern understanding derived from such sources, that what is known 
as the three-mile limit might be considered as within these words rela- 
tive to seizure if they meant anything; but not beyond. 

I am unable to comprehend why we should adopt the one part of this 
recognized customary or international law, and discard all else. 

The sole question raised here seems to be whether or not the authority 
given by section 4 does not imply that the seizure may be made where 
and under such circumstances as international law would permit. 

I think clearly that this is the meaning of the statute. It gives the 
widest authority that international law, or in other words established 
usage, would justify. 

It is just as if a statute authorized in like words a sheriff to seize goods 
or person. That would be read as meaning, though not expressly say- 
ing so, within his country. 

The case of McLeod v. A. G. N. S. W. (1891), A. C, 455, I think 
well illustrates what I am trying to explain as my views of this statute. 

The interpretation of the act in question there, in which the words 
used were capable of an unlimited sense, was held to be that it must 
be read as meaning and only in force so far as the Legislature of New 
South Wales had power to legislate. 

The authority to seize here is to be restricted as within the limits 
that international [law] recognizes a seizure can be made. 

The seizure is not to be frustrated by the wrongdoer's attempt to 
escape. The right of pursuit is recognized by international law. It 
springs from the necessity of the case. It rests upon what in the last 
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analysis is the basis of so much international law in many analagous 
cases; the necessities of self-defense and protection. 

The growth of that body of customary law has, only in modern 
times, found recognition of hard and fast lines in some cases, and in its 
still growing condition must be tested by what as appealing to all men 
as reasonable, when the occasion arises for the protection of the coast 
line of the land, the three-mile strip recognized as quasi appurtenant 
thereto, and the fish therein and all else that demands the exercise of 
sovereign power, beyond the land to make that power efficient within it. 

The counsel for appellant took three other points which may be looked 
upon as subsidiary and covered perhaps by what I have said, but sum- 
med up in the last one taken by him, which is thus stated : " Canada 
has no jurisdiction beyond her territorial boundaries; in this case the 
three-mile limit," and which I should perhaps briefly notice. 

In so far as this objection rests upon the absence of special statutory 
enactment relative to that part of the ocean beyond the three-mile 
limit, it is answered by the interpretation already given the statute. 
If, however, the objection is intended to distinguish between the au- 
thority that may exist in the Imperial Parliament and that more limited 
authority that the Canadian Parliament as a mere colonial legislature 
may possess, different consideration may arise. In this way of putting 
the objection, it seems to be covered by section 91, section 12 of the 
B. N. A. Act and the case of "The Fisheries Acts" (1898) A. C, 700. 
This section 91 was intended to, and does I think, confer upon Canada 
as full power in every respect in relation to the seacoast and inland 
fisheries of Canada as was possessed by the Imperial Parliament itself. 
It seems to be beyond doubt that such delegated authority would carry 
with it the right to pass such an act as that now in question. The act 
was upheld in the case just referred to. 

The right to legislate in respect of the right of pursuit, so far as it 
existed, in relation to the necessity for protecting the seacoast and 
fisheries thereon, would be thus impliedly if not explicitly conferred. 

The right of pursuit is expressly recognized by such eminent au- 
thority as the late Mr. Hall and others. The exact points involved in 
the case now in hand have not been passed upon by any of the decisions 
cited to us or any that I can find. But clearly the principles underlying 
the decision in the case of Hudson v. Guestier, 6 Cranch, 281, support 
a seizure on the high seas, even for breach of a municipal regulation, 
though the seizure took place beyond the three-mile limit and even 
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beyond the two leagues that the regulation there in question specified 
for a seizure to be made. If taken as authority for us here it would 
support : Firstly the case of the forfeiture by reason of a breach of our 
municipal law; and, secondly, the adjudication by reason of the vessel 
having been brought when seized within the jurisdiction of the court 
which had to adjudicate upon the offense, and determine whether for- 
feiture had taken place or not. 

The decision in the case of Church v. Hubbard, 2 Cranch, 187, did 
not turn upon the principles asserted by Chief Justice Marshall as 
quoted by the learned trial judge in his judgment. The case turned 
upon the reception of what was held to have been inadmissible evidence 
and for that reason a new trial was granted. 

But clearly the principles enunciated by Chief Justice Marshall and 
the holding in Hudson v. Guestier, if correct, show that the fundamental 
right existed to so legislate that a foreign vessel might become forfeited 
for nonobservance of a municipal regulation and be seized beyond the 
three-mile zone. This right has been repeatedly asserted by legislation 
relative to branches of shipping laws, neutrality laws, and customs or 
revenue laws, as well as the case of fisheries. In each case the reasonable 
necessity seems to have been the basis for such legislation and the reason 
for its recognition in international law. 

I think the appeal should be dismissed with costs. 

Dissenting opinion 

Gieonabd, J. : 

I have had the advantage of carefully perusing the opinion of my 
brother Davies, and were it not for our own statute in the matter, the act 
respecting fishing by foreign vessels, E. S. C. 94, I do not think I would 
have dissented. I can not agree with him that section 4 alone de- 
termines the jurisdiction of the court. I think sections 2, 3, and 4 
must be considered together. True, section 4 refers to seizure, that is 
to say, I presume, the warrant of the Admiralty Court served on a 
vessel; if that section stood alone, the conclusions arrived at by the 
majority of the court would be undoubtedly correct. 

Sections 2 and 3, although not referring to seizure, mention certain 
steps which are conditions precedent to the seizure and the jurisdiction 
of the court. Section 2 declares that an officer in charge of the Gov- 
ernment cruiser "may go on board of any ship * * * within any 
harbour in Canada, or hovering in British waters within three marine 
miles of any coast," etc., and then section 3 adds that the said officer 
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"may bring any ship * * * within any harbours in Canada or 
hovering within British waters within three marine miles of any of the 
coasts * * * into port," etc. 

It seems evident to me that the Government officer can not go on 
board of any ship violating our fishery laws except within three marine 
miles of any coast, and that, likewise, he can not bring any such ship 
into port except within the three-mile limit. Of course I understand 
that if the officer boarding any such ship within the three-mile limit is 
taken outside of it by force of circumstances, in such a case he would 
probably have the right to pursue, but this is not the case before us. 
The seizure, properly so called, was made in port and is not generally 
executed otherwise, for it is done by showing a warrant out of the 
Admiralty Court and served on board the vessel in default after she had 
been brought into port. 

But whether it be so or not, I look upon the boarding of a vessel and 
taking it into port within the three-mile limit as conditions precedent 
which must be complied with to give jurisdiction to the court, and make 
the seizure legal. I think the language of section 4 has made that 
proposition still more clear, and it declares that "all goods, ships 
* * * liable to forfeiture under this act may be seized," etc. This 
forfeiture can not take place except as provided for in sections 2 and 3, 
and without complying with the requirements of these sections, I say 
again that the court has no jurisdiction. 

Much reliance has been placed on the decision of the Queen's Bench 
Division in the Queen v. Hughes, 4 Q. B. D., 814, and on a late de- 
cision of the Court of Appeal for Ontario, re Walton, 11 A. B., 94, but 
in both these cases the courts had not before them a statute like the act 
respecting fishing by foreign vessels, chapter 94, and which to my mind 
affects the very jurisdiction of the court. Had the jurisdiction of the 
court been involved in these cases, I am inclined to think that the con- 
clusion would have been very different. Lopes, J., speaking with the 
majority, said : 

I think the warrant in this case was mere process for the purpose of bringing 
the party complained of before the justices, and had nothing whatever to do with 
the jurisdiction of the justices. 

Hawkins, J., quoting Erie, C. J., with approbation, said : 

In my opinion, if a party is before a magistrate, and he is then charged with 
the commission of an offense within the jurisdiction of that magistrate, the latter 
has jurisdiction to proceed with that charge without any information or summons 
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having been previously issued, unless the statute creating the offense imposes the 
necessity of taking some such step. 

As I have already remarked, our Canadian statute has imposed the 
necessity of boarding the fishing vessel and taking her into port within 
the three-mile limit before the seizure can be made, and for that reason, 
and only for that one, I believe the appeal ought to be allowed with 
costs, and the seizure quashed, except as to the two small boats actually 
caught within the three-mile limit. 



